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OPINION

The deferdant, Roy D. Nelson, stands convicted of burglary, aggravated burglary,
aggravated arson and possessonof marijuana as aresult of hiseffarts toblow up his ex-wife's home.
Nelson received his convictions at the conclusion of a jury trial in the Washington County Crimina
Cout. A Range Il offender, Nelson is presertly sening an effective &2-year sentence in the
Department of Cormrection for his crimes.* In this drea appeal, Nelson claims he was impraperly
convicted of aggravated arson because he, rather than anather persan, sufferedthe serious bodly
injury relied upon to elevate the difense from arson to aggravated arson.  Having reviewed the
appellate record, the arguments of the partiesand the gpplicable law, we affirmthe judgment of the

trial court.

I
Upon initial review of the record, we discovered that Nelson's notice of appeal was
filedtwo and a half nonths after thetrial court ertered its order overruling the motion for newtrial. In
order to be timely, the notice o appeal shoud have beenfiled and received by the clerk of the trial
cout within 30 days after entry of the order denying a new trial. Tenn. R. Amp. P. 4(a), (0). Ifa
defendant failsto conrply with the Rules of Appdllate Procedure, the appellate court may waive tirely
filingin the interest of justice. Tenn. R. App. P. 4(a). Equally, the appellate court may chaose nat to

allovanuntimely appeal ina aimina case. See, eq., State v. Cleotha Nash, No. 02001-9701-CG

00026, slip op. at 3 (Tenn. Gim App., Jadkson, Feb. 18, 1998), perm. app. denied (Tenn. 1998);

State v. Austin Kipling Stratton, No. 01Q01-9611-CC-00472, dip op. a 2-3 (Tem. Qim App.,

Nashwille, Dec. 4, 1997).

Unlike many cases in which a notice of appeal isurtimelyfiled, Nelsonhas not filed
a motion towaive timely filing of the notice of appeal ar arny smilar pleadng. Typicaly, such filing

would contain acknoMedgrennt that thenaticeof gpped wasnat timelyfiled and wouldinclude verified

Total fines of $60,350 were imposed.
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factual and/or legal assertions why the interests of justice dictate that we should waive timelyfiling of
the notice of appeal. See Cleotha Nash, slip op. at 3 (gppeal disnissed where reither recard nar

allegation by the defendart provided sufficiert bags for waiver of timely filing of notice of apped).

DegpiteNelson's shortcoming inthis regard, we somewhat reluctantly waive the timely
filingrequirement for the notice of appeal. The issue Nelson has raised on appeal is a novel one, and
as bestwe can tell, is anissue of firstimpression in Tennessee. It is better addressed now on direct
appeal, rather thanin a ddayed appeal fdlowing a post-conviction case in which defense counsel
might be found ineffedtive for falling to perfect a timely direct apped. In the interest of justice, we
waive the requirement of timely filing of the notice of appeal. Tenn. R. App. P. 4. We adnonish
counsel and other appealing parties, honever, that thisreaultisnat a preardained conclusion, and we
expect acknowledgment and an explanation when caunsel has failed to comply with the Rules of

Appellate Procedure.

I

Nelson claims his aggravated arson convidion cannot be sustained because the
serious badily inury used to devate the crime from sinplearson washisown, nat anather persoris.
In pertinent part, '[a] personcommits aggravated arson whocommits arson as defined in § 39-14-301
or § 39-14-303 . . . [wjhen any person, including firefighters and law enfarcenent dficials, suffers
serious bodily injury as a result of the fire or explosion.” Tenn. Code Ann. 8 39-14-302(a) (2) (1997)
(enphass added). "'Person’ includes the singularand pura and meansand includes anyindvidud,
firm, partnership, copartrership, association, carparation, governmental subdivision or agency, or
other organization or other legal entity, or any agent or servant thereof ]" Tenn. Code Ann. 8 39-11-

106(2)(27) (1997).

Theaggravatedarsonstatuteis anomalous. Elsewhere in the aimina code, offenses

which are aggravated or especialy aggavated by the infliction of bodily injury ar sericus bodily inury



are worded differertly. See Tenn. Code Ann. § 39-13-102(a)1XA) (1997) (aggravated assault)
("serious bodily injury toancther"); Tenn. Code Ann. 8§ 39-13-304(a)(4) (1997) (aggravated kidnapping)
("victim suffers bodily injury”); Tenn. Code Ann. 8 39-13-305(a)4) (1997) (especially aggravated
kidnapping) (“victim suffers serious bodly injury”); Tenn Code Ann. 8 39-13-42(a)(2) (1997)
(aggravated robbery) (“victimsuffers serious bodly inury’); Tem. Code Ann. 8 39-13403(a) (1997)
(egpecidly aggavaed rabbery) (Victim suffers serious bodly injury”); Tenn Code Ann. § 39-13-
502(a)(2) (1997) (aggravatedrape) ("defendant causes bodily inury to the victint’); Tenn. Code Ann.
§39-13-504(a)(2) (1997) (aggravated sexual battery) ("defendant causes badily injuryto the victini’);
Tenn. Code Ann. § 39-14-404(a)(2) (1997) (especially aggravated burglary) ("victimsuffers sericus
bodily injury"). The aggravated arson datute stands adone raisng the possihlity of a defendants

conviction of the aggravated offense based upon his own serious bodily injury.

In exanining the aimina cade, we find no indication that we should depart fromthe
plain meaning of the definition of “person’” and the common, ordinary usage of the word "any.” Thus,
we believe "any person" who suffers serious bodily injury includes the defendant. We are further
persuaded by the wording of the aggravated arsan satute itself, which provides that "a person’ is
guilty of the crime if certain elenents are rret, includng that "any person” (ot "any other person”)
suffersserious bodily injury. Unlike other criminal code provisions, the aggravated arson stetute does
not require injury to a "vctin' or “another” as an elemert of the aime. Furthemmore, this result is
consistent with the unique charader o the crime of arson. More so than the ather offensesin the
criminal cade which are aggravated by sore level of bodly inury, arson as a general prgpaosition
creates a dangerous exigency which has the potentid to endanger the aimind hinsdf, inaddition to

any targetedindvidud, menbers o the public, and rescue persanrel.

Thus, we find noflawwith the defendant' s convicti on of aggravated arson based upon

his own sericusbadilyinjury romtheexplosion he aeated Thejudgment of thetrial cout is affirmed.
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